DAV D F. MATUSZAK

| BLA 94-676 Deci ded February 21, 1997

Appeal froma decision of the Oegon Sate fice, Bureau of Land
Managenent, decl aring two mining clai ns abandoned and void for failure to
pay rental fees. CQRMC 45715- CRVC 45716.

Afirned.

1.

Mning dains: Abandonnent--Mning Qains: Rental or
d ai m Mai nt enance Fees: General | y--Mning d ai ns:
Rental or dai mMiintenance Fees: Shall Mner Exenption

A nmning claimant seeking a snall mner exenption from
paynent of rental fees for mning clains | ocated on

| ands admini stered by the Bureau of Land Managenent had
to be under a notice or an approved pl an of operations
on Aug. 31, 1993. If the record shows that clai nant
did not neet that requirenent, the mning clains are
properly decl ared abandoned and voi d where no rental
was pai d before the deadl i ne date.

APPEARANCES  David F. Matuszak, Redlands, Galifornia, pro se.

(PN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR' S

David F. Matuszak has appeal ed froma My 24, 1994, decision of the
Qegon Sate dfice, Bureau of Land Managenent (BLM), declaring the Pacific
Qunset | and Il placer mning clains (GRVC 45715- RVC 45716) abandoned
and void for failure to pay the rental fees required by the Departnent of
Interior and Rel ated Agencies Appropriations Act for FHscal Year 1993 (the
Act), P.L. 102-381, 106 Sat. 1378-79 (1992), or qualify for an exenption
fromthe rental fee requirenent.

e of the provisions of the Act established that

for each unpatented mining claim mll or tunnel site on
federally owned lands, in lieu of the assessnent work

requi renents contained in the Mning Law of 1872 (30 US C
28-28e), and the filing requirenents contai ned i n section 314(a)
and (c) of the Federal Land Policy and Managenent Act of 1976
(FLPWN (43 US C 1744 (a) and (c)), each claimant shall, except
as provided otherwise by this Act, pay a claimrental fee of $100
to the Secretary of the Interior or his designee on or before
August 31, 1993, in order for the clainant to hol d such
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unpatented mning claim mll or tunnel site for the assessnent
year ending at noon on Septenber 1, 1993.

106 Sat. 1378. The Act al so contained an identical provision
establishing rental fees for the assessnent year ending at noon on
Septenter 1, 1994, requiring paynent of an additional $100 rental fee on or
before August 31, 1993. 106 Sat. 1378-79.

ongress further nandated that “failure to make the annual paynent of
the claimrental fee as required by this Act shall conclusively constitute
an abandonnent of the unpatented mning claim mll or tunnel site by the
claimant * * *." 106 Sat. 1379.

| npl enenting Departnental regul ations provided as fol | ows:

Mning claimor site located on or before tober 5, 1992
A nonrefundabl e rental fee of $100.00 for each mning claim mll
site, or tunnel site, shall be paid on or before August 31, 1993,
for each of the assessnent years begi nning on Septenber 1, 1992,
and Septeniber 1, 1993, or a conbined rental fee of $200.

43 (FR 3833. 1-5(b) (1993). The clains in question were |ocated prior to
Qctober 5, 1992

The only exenption provided fromthe annual rental requirenent was
the so-called small miner exenption, available to clainants hol ding 10
or fewer mning clains, mll sites, and tunnel sites on Federal |ands who
net all the conditions set forth in 43 R 3833.1-6(a) (1993). Mlvin J.
Young, 135 |BLA 336, 337 (1996); Wéshburn Mning G., 133 | BLA 294, 296
(1995). A clainant seeking such an exenption was required to file on or
bef ore August 31, 1993, a separate certification for each assessnent year
for which an exenption was clained. 43 /R 3833. 1-7(d) (1993).

h August 23, 1993, appellant filed wth BLMcertifications of
exenption frompaynent of rental fees for the assessnent years 1992-93 and
1993-94 for the two clains in question. n those certifications, appellant
indicated that his clains were operated under a notice or plan of
operations, as described in 43 (FR 3833.1-6 (1993), issued by the
"US Forest Service, Sneet tone Dst., Wllanette NF., Sieet Hone,

R" U

1/ On the sane day appellant filed wth BLMseparate certificates for
exenption for three other clains (QRVC 45717- QRVC 45719), naki ng the sane
representation regarding the notice or plan. However, evidence in the
record indicates that only those three clains were | ocated on National
Forest |ands admnistered by the US Forest Service, as the surface
nanagenent agency. The clains at issue in this case GRVC 45715 and CRVC
45716 are located on | ands admni stered by BLM See Menorandumto the
Sate Drector fromthe SalemD strict Minager, dated Mar. 16, 1994.

A though appel | ant apparently filed a notice of intent wth the Forest
Service covering all five clains, that notice was only applicable as to
clains on National Forest |ands.
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BLMs decision rejected the certificates for the two clains at issue
and decl ared those cl ai ns abandoned and voi d because appel | ant did not have
anotice or plan of operations on file wth BLMs SalemD strict Gfice by
August 31, 1993, as required "by regulation.” The decision cited 43 R
3833.1-6(a) (4) (i) and 43 GR 3809. 1-3(a) (1993).

n appeal , appel lant asserts that he has filed "notices of
operations” only when requested to do so by the Forest Service. He
contends that in years past he has perforned nmni nrumwork on the clains
which did not warrant the filing of a notice. Appellant does not address
the fact that the clains in question are on | ands admni stered by BLM not
the Forest Service.

The pertinent regul ation, 43 GFR 3833.1-6 (1993), provided in part:

(a) Inorder toqualify for an exenption fromthe rental
fee requirenents, a snall mner shall neet all the fol |l ow ng
condi ti ons:

* * * * * * *

(4 The mning clains shall be under:

(i) Qe or nore Notices or approved P ans of Qperations
pursuant to subparts 3802 or 3809 of this title; or

(ii) ANdtice or Han of (perations issued under parts 9
and 228 of title 36 of the Gode of Federal Regul ations for the
National Park Systemlands and National Forest Systeml ands
respectively; * * *,

43 (AR 3809. 1-3(a) provides, in relevant part:

(a) Al operators on project areas whose operations * * *
cause a cunmul ative surface di sturbance of 5 acres or |ess
during any cal endar year shall notify the authorized officer in
the Dstrict office of the Bureau of Land Managenent havi ng
jurisdiction over the land in which the clain{s) or project area
i s | ocated.

[1] To qualify for a small miner exenption, appellant needed to have
his two clains on BLMadmni stered | ands under a notice or approved pl an of
operations on August 31, 1993. Robert Linbert, 135 | BLA 364, 367 (1996).
The regul ation nandated one or the other if the requirenents for an
exenption were to be net. The record indicates that appellant filed a
notice wth the Forest Service for five clains. However, the two clains in
guestion are on |l ands admni stered by BLMand there i s no evi dence t hat
appel lant filed a notice for those two clains wth BLMon or before
August 31, 1993. Therefore, appellant did not neet the regul atory
requi renents for
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an exenption frompaynent of rental fees. 2/ BLMproperly decl ared
appel lant's two clains | ocated on BLMadm ni stered | and abandoned and voi d.

Wiere a mning clainant fails to qualify for a small mner exenption
fromthe rental fee requirenent, failure to pay the fee in accordance wth
the Act and regul ations results in a concl usi ve presunption of abandonnent .

WiliamB Way, 129 IBLA 173 (1994); Lee H & Qldie E Rce, 128 IBLA
137, 141 (1994). The Departnent is wthout authority to excuse | ack of
conpliance wth the statutory filing requirenents, to extend the tine for
conpliance, or to afford any relief fromthe statutory consequences, and
the Board nay not consider special facts or provide relief in view of
mtigating circunstances. |d.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis affirned.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

RW Milen
Admini strative Judge

2/ ¢ note that BLMprovided by regul ation at 43 CFR 3833.4(b) (1993)

that the unintentional failure to file the conpl ete informati on necessary
toqualify for a snall mner exenption would not result in a concl usive
presunption of abandonnent, but that the clai mant woul d be provi ded notice
and opportunity to cure the defect prior to a declaration of abandonnent .
That regul ation is not applicabl e here, however, because there is no

evi dence of an unintentional failure. Appellant included on his
certificates the informati on concerning a notice or plan of operations. It
was i nadequate for the two clains in question.
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